
Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In Re Application of ) 
) 

MCELROY ELECTRONICS CORPORATION ) File No. 
) WT Docket No. 07-16 

For Authorization to Constiuct and Operate ) 
A Nationwide Wiieless Bioadband Netwoilc ) 
in the 2155-2175 MHz Band ) 

To: Managing Director & Chief, 
Wireless Telecommunications Bureau 

REPLY To OPPOSITION TO PETITION FOR RECONSIDERATION 

McElroy Electionics Corporation (“McEIroy Electronics”), by its attorneys and puisuant 

to $ 1.106(h) of the Commission’s Rules (“Rtiles”), hereby replies to the Opposition to Petition 

for Reconsideration (“Opposition”) filed by M2Z Networks, Inc., (“M22’) with respect to 

McElioy Electionics’ above-captioned application 

Comparing its use of the radio seivice code “BR’ with that of McElroy Electronics, M2Z 

sees a “clear distinction” in the fact that i t  “explicitly sought and provided an extensive 

justification” for a waiver in connection with its use of the code. Opposition, at 2-3 M2Z 

explicitly sought the waiver of only one rule: the electronic filing requirement of $ 1.913(b) of 

the Rules.’ That rule requires (with certain exceptions specified in $ 1.913(d)) that applications 

on FCC Form 601 be filed electronically in  accordance with the instiuctions for the 

Commission’s Universal Licensing System (“ULS”) See 47 C.F.R. $ I ,913(b) 

Like all rules, $ 1.913(b) can be waived by the Commission on its own motion. See id. 

$3 1.3, 1 925(a). And it was waived in this case. 

’ See Application for License and Authority to Provide National Broadband Radio Service i i i  the 2155- 
2175 MHz, at 43 (Sept. 1, 2006). 
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On January 23, 2007, after noting that “additional applications for spectrum in [the 2155- 

217.5 MHz] band may be filed while the M2Z application is pending,” the Wireless 

Telecommunications Bureau (“WTB”) announced that such “additional applications may be filed 

using the Commission’s Electronic Comment Filing System (ECFS) or by filing paper’ copies.” 

WTB A~ir~oiiiice~ t/int M2Z NehtJork,r, Iiic. ’.s Applicnriori for Licerwe nrid Authority to Provide a 

Nnriorinl Bio~dbnrid Radio Service iii the 21.5.5-21 7.5 M H z  Bnrd 1s Accepted for Filing, 22 FCC 

Rcd 1955, 1956 (WTB 2007) (“MZZ Accepfnrice P W ) .  By its announcement, the WTB gave 

notice that it had effectively waived 3 1.913(b) of the Rules to permit applications to be filed in 

this proceeding either by using the ECFS in lieu of the ULS or by filing a paper copy., 

Consequently, these was no need foj McElroy Electronics to seek a waiver of an a11,eady-waived 

rule., 

MZZ contends that McElroy Electronics could not rely on “staff advice” in preparing and 

filing its application. Opposition, at 3.  However, McEIroy Electronics explicitly relied on the 

M2Z Acceptance PN when i t  filed its application both manually and via the ECFS.2 That 

reliance was entirely reasonable. 

Section 0,445(e) of the Rules entitled McElroy Electronics to rely on the WTB’s 

published announcement that applic~ltions could be filed manually os by using the ECFS. See 47 

C E R .  3 0.,445(e). Quite apart from the Rules, having publicly announced that applications may 

be filed via the ECFS, the WTB created a “reasonable expectation” in McElroy Electronics and 

the other competing applicants that they could file their applications in accordance with the MZZ 

See FCC Form 601, Ex. 1 at 2. It was the rejection of the manually-filed application that engendered 
McElroy Electronics’ Petition for Reconsideration. McElroy Electronics will not resubmit its application 
to the Commission’s Pittsburgh office pending disposition of its petition In any event, McE.lroy 
Electronics’ electronically-filed application has not been dismissed. 
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Acceptance PN, See Gardiier it. FCC, 530 F.2d 1086, 1090 0 . C .  Cir. 1976). Having created 

the expectation, the WTB became bound to fulfill i t  by adhering to the filing procedure that it 

established for this proceeding. See Garcliier, 530 F.2d at 1089-90. Thus, the WTB must retain 

McElroy Electronics’ electronically-filed application on file irrespective of the dismissal of its 

manually-filed version of its proposal 

Finally, it inust be remembered that the staff did not reject the paper version of McEIroy 

Electronics’ application because i t  was defective under the Rules. The staff explained that i t  was 

following the WTB’s announcement in 2005 that i t  was not accepting applications for new 

geographic licenses in the Broadband Radio Service. See WTB Aiiiio~ritces Cliaiiye.~ to the 1JLS 

to Accoiiiiiiodnte the Broadbarid Radio Service ni7d Edircntioiial Bronrlbaiid Seivice nrid 

Reiiiiiids Litei1.see.s thnt Use of ULS Foriiis mid Electronic Filiiiy for these Seri1ice.s Becoriier 

Maiidatory oii J idy  11, 200.5, 20 FCC Rcd 11554, 11559 (WTB 2005)., That announcement was 

sriperceded by the M2Z Acceptance PN which gave notice that an application for a nationwide 

license in the Broadband Radio Service had been accepted for filing. Since the WTB had 

accepted an application displaying the radio service code “BR,” McElroy Electronics was free to 

submit a similar proposal under the Commission’s current policy lor the 2155-2175 MHz band 

Russell D. ~ u ~ c a s  
Steven M. Chernoff 
LUKAS, NACE, GUTIERREZ & SACHS, CHARTERED 
1650 Tysons Boulevard, Suite 1500 
McLean, Virginia 22102 
(703) 584-8678 

Attoriieys for McE1ro.y Electroiiics Cor-pomtioii 
April 23,2007 



CERTIFICATE OF SERVICE 

I, Linda J.. Evans, a secretary in the law office of Lultas, Nace, Gutierrez & Sachs, 

Chartered, hereby certify that I have, on this 23rd day of April, 2007, caused to be mailed, postage 

pre-paid, a copy of the foregoing Reply to Opposition to Petition for Reconsideration to the 

following: 

Stephen C. Liddell 
Open Range Communications. Inc 
6465 S .  Greenwood Plaza Blvd. 
Centennial. CO 80111 

Donald L, Herman, Jr. 
Bennet & Bennet, PLLC 
4350 East West Highway, Ste. 201 
Bethesda, MD 20814 
COiir7Sd for. Tower.s?rearri Corp. 

Stephen E. Corm 
Rudolfo L Baca 
Jonathan E,  Allen 
Rini Coran, PC 
1615 L St., N.W., Ste. 1325 
Washington, D.C. 20036 
Coirrisel for NeifrreUS, LLC 

David J ,  Kaufman 
Brown, Nietert & Kaufman, Chartered 
1301 Connecticut Ave., N.W., Ste. 450 
Washington, D.C. 20036 
Coirrisel for. Coniriiriet Wireless, L,LC 

Carly T, Didden 
Patton Boggs, LLP 
2550 M St., N.W. 
Washington, D.C. 20037-1350 
Couri,sel for NextWave Broarlbaricl, Inc. 

Jennifer McCarthy 
Vice President, Regulatory Affairs 
NextWave Broadband, Inc. 
12670 High Bluff Dr. 
San Deigo, CA 92130 
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W. Kenneth Feme 
Erin L. Dozier 
Chiistopher G, Tygh 
Sheppard Mullin Richter & Hampton LLP 
1300 I Street, N.W. 
11”’ Floor East 
Washington, D.C. 20005 
Cozrmel for M22 Networks. hc .  
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